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Number of serious unintended or unexpected events or incidents which triggered the Duty of Candour: 0
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Description automatically generated]Training:
Our Managers have completed the NES E-learning Duty of Candour module.
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Description automatically generated]We are embedding Duty of Candour into our induction and staff learning. 
We encourage a culture of open and honest communication when all learn from each other.
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Description automatically generated]We encourage our staff to reflect when there is an untoward incident and write a reflective learning log to inform our future learning. We compile a monthly report of lessons learned and improvements made. 
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Description automatically generated]Our policy:
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Aim

1. The aim of this policy is:

. to have policy and guidance in place to ensure that the company
fulfils its duties in relation to the Health (Tobacco, Nicotine etc. and
Care) (Scotland) Act 2016 and the Duty of Candour Procedure
(Scotland) Regulations 2018.

. to have policy and guidance in place to ensure that the company
demonstrates an openness and transparency with people
supported, their families, circles of support, and relevant others in

relation to the support that the company provides.

Policy Statement

2.  The company will be open and transparent both with the people it
supports, and with other relevant persons (people acting lawfully on
their behalf) in relation to the support provided by the company.

3. The company will promote a culture that encourages candour,
openness, and honesty at all levels.

4. The company will ensure that being open and transparent about the
support it provides will form an integral part of a culture of safety
through operational assurance that supports organisational and
personal learning.

5. The company will ensure that the people it supports and other
relevant persons (people acting lawfully on their behalf) are provided
with appropriate and adequate information and responses in relation
to the support provided by the company, in line with the guidance

within the Information Security Management System.
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6. As soon as the company becomes aware that something has gone
wrong, or that an incident (including a near-miss incident) has
happened whilst the company was providing support to an individual,
the company will:

. take immediate action to ensure the health and safety of the
individual and others.

. undertake an investigation to establish what occurred (refer to
Health and Safety Management System section 18.1 for further
guidance about investigating and reporting of accidents and
incidents).

« support the individuals and others affected beyond the immediate
incident.

« ensure that any negative public or media coverage that may have
an effect on the people we support, staff, and the overall reputation
of the company is dealt with appropriately and by following the
Group’s ‘Dealing with Potentially Negative PR Issues’ Policy.

. notify the insurers via emailing claims@thera.co.uk where a

physical or psychological injury has occurred and where a person

or staff member may submit an insurance claim for damages.

Scope

7. This policy relates to:
« all company staff and relief workers.
« all people supported by the company.
. other interested parties - for example, the welfare power of

attorney, other professionals, and circles of support.
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Definitions

8. The following definitions are taken from the Organisational Duty of
Candour Guidance published by the Scottish Government in March
2018, and from the Francis Report (Report of the Mid Staffordshire
NHS Foundation Trust Public Inquiry) which recommended that a
statutory Duty of Candour be introduced for health and care
providers:

« Openness — enabling concerns and complaints to be raised freely

without fear and enabling questions asked to be answered.

. Transparency — allowing information regarding the truth about
performance and outcomes to be shared with staff, people who use

services, the public, and regulators.

« Candour - this is when any person supported who is harmed by
the provision of a service is informed of the fact and an appropriate
remedy offered, regardless of whether a complaint has been made

or a question asked about it.

. Notifiable Safety Incident — this is any incident which carries a
statutory requirement for notification, as defined by the relevant

regulatory body.

« Near Miss Incident — this is an event that, while not causing harm,
had the potential to cause injury or ill health.

« Apology — for the purposes of this policy, this is a statement of
sorrow or regret in respect of the unintended or unexpected
incident that caused harm or death. An apology or other step taken
in accordance with the Duty of Candour Policy does not in itself

amount to an admission of negligence or a breach of statutory duty
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(refer to the Organisational Duty of Candour Guidance March

2018).

. Relevant Person - this is either the person who is receiving

services or someone who is acting lawfully on their behalf.

« Harm — this refers to all harmful conduct and, in particular,

includes:

a) conduct which causes physical harm.

b) conduct which causes psychological harm - for example, causing

fear, alarm, or distress.

c¢) unlawful conduct which negatively affects property, rights, or

interests - for example, theft, fraud, embezzlement, or extortion.

d) conduct which causes self-harm.
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Roles and Responsibilities

9. The roles and responsibilities in relation to this policy and procedure
are as identified in the ‘Organisational Policies Standard Roles and
Responsibilities’ document, with the following additions specific to

this policy:

Company Board

10. The Company Board will:
« receive reports from the Managing Director and will monitor issues,
trends and executive responses to errors, incidents and complaints

occurring as a result of support provided by the company.

Managing Director

11. The Managing Director will:

« monitor errors, incidents and complaints occurring as a result of
support provided by the company.

« approve written communication to relevant individuals about errors,
incidents and complaints in line with the guidance within
Information Security Management System.

« ensure that all errors, incidents and complaints are properly dealt
with, and that people supported (or their representative) are kept
fully informed about them.

« ensure that the requirements of the statutory duty of candour are
met.

« ensure that an annual report on the duty of candour is prepared

and published as required by the Duty of Candour Procedure
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(Scotland) Regulations 2018. Any identified areas of learning will
be shared with the Head of Operational Assurance who will

disseminate it to the Group’s Registered Manager forums.

Operational Manager

12. The Operational Manager will:

. ensure that all errors, incidents and complaints are properly dealt
with, and that people supported (or their representative) are kept
fully informed about them in line with the guidance within the
Information Security Management System.

« ensure that the requirements of the statutory duty of candour are

met.

Community Support Leader

13. The Community Support Leader will:
« ensure that all errors, incidents and complaints are properly dealt
with and that people supported (or their representative) are kept

fully informed about them.
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Procedure

14. The statutory duty of candour was introduced under the Health
(Tobacco, Nicotine etc. and Care) (Scotland) Act 2016 and The Duty
of Candour Procedure (Scotland) Regulations 2018. The regulation
came into force in Scotland on the 15t April 2018.

15. The legislation and associated guidance sets out the procedure that
organisations providing health services, care services, and social
work services in Scotland are required to follow by law when there
has been an unintended or unexpected incident that results in death
or harm (or when additional treatment is required to prevent injury
that would result in death or harm). Although the statutory duty of
candour only applies to certain types of incident, the company is
committed to promoting a culture that encourages candour,
openness, and honesty at all levels. The following procedure
therefore covers the company’s response to incidents, including
near-miss incidents, that may not trigger the statutory duty.

16. When the company becomes aware that something has gone wrong,
or when an incident (including a near-miss incident) has occurred
whilst the company was providing support to an individual, a decision
must be made with regards to the most appropriate response. The
type of response and who provides it will be dependent upon the level
of harm and the impact on the individual.

17. Where something has gone wrong or a near-miss incident has
happened, or where there has been a minimum-level incident
resulting in no harm to anyone, the responsible Operational Manager

must ensure that a response is completed. This will include:
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« Completion of standard reporting mechanisms such as accident /
incident reports and daily records, reporting to Adult Support and
Protection, internal reporting to notificationsTS@thera.co.uk and /
or Riddor@thera.co.uk as required.

« Briefing people involved about the incident and support offered as
necessary.

« ldentifying the facts surrounding the incident or near-miss.

. Establishing the cause of the incident or near miss.

. Taking appropriate remedial actions and sharing learning from the
incident to prevent a re-occurrence.

« Keeping written records of the incident, investigation, and actions
taken (usually recorded within standard reporting documents and
the individual personal records) in line with the guidance within the
Information Security Management System.

« Monitoring and analysing incidents and near-misses to identify
patterns and trends and to inform the need for further additional
investigation and remedial actions.

18. In near-miss situations it is not always necessary to notify the
individual of the incident unless it is agreed to be in the best interests
of the individual to do so. Telling individuals about near-miss or
minimume-level incidents where no harm has occurred may cause
unnecessary anxiety and distress, and careful consideration must be
given to the potential benefits to the individual of doing so.

19. When a low-level incident has occurred which resulted in harm to an
individual requiring minor intervention (such as first aid treatment
carried out by the company staff or additional temporary monitoring

of the individual’s wellbeing), the responsible Operational Manager
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must ensure that an appropriate response is completed. This will

include the steps described above and in addition the following:

« The individual (or their representative) will be verbally informed of
the incident and an apology will be given in line with the definition
set out in the regulations (see definitions).

. It is important to acknowledge that there may be additional
restrictions to the guidance within the Information Security
Management System around the sharing of some information - for
example, if there is an on-going police investigation, or to protect
the confidentiality of other people’s personal information. This
should be explained to the person and the reasons as to why
should be given.

« The individual’s (or their representative’s) views and expectations
about the incident will be noted and taken into account.

« The individual (or their representative) will be kept up to date as
investigations and remedial actions are progressed.

. Remedial actions will be taken involving the individual (or their
representative) as far as possible.

20. When a medium or high-level incident has occurred, this is likely to
trigger the statutory duty of candour requirements. These are
incidents which, in the reasonable opinion of a registered health
professional, appear to have resulted in, or could result in, any of the
following outcomes, where those outcomes relate directly to the
incident:

« Death of the person.

« Permanent lessening of bodily, sensory, motor, physiological or
intellectual functions (severe harm).

« Harm which is not severe harm, but which results in:
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a) an increase in the person’s treatment.

b) changes to the structure of the person’s body.

c) the shortening of the life expectancy of the person.

An impairment of the sensory, motor, or intellectual functions of the
person which lasted, or is likely to last, for a continuous period of
at least 28 days.

The person experiencing pain or psychological harm which has
been or is likely to be experienced for a continuous period of at
least 28 days.

The person requires treatment by a registered health professional
in order to prevent the death of the person.

Any injury to the person which, if left untreated, would lead to one

or more of the outcomes mentioned above.

21. When the statutory duty of candour has been triggered, the

responsible Operational Manager and Managing Director (along with

advice from the Head of Operational Assurance and, when required,

a legal advisor) must:

ensure that a response is provided which follows the procedure set
out in the Organisational Duty of Candour Guidance - Annex B
(Scottish Government March 2018).

check that a registered health professional has given their view
about the incident and has confirmed that, in their opinion, the
incident does appear to have resulted in, or could result in, death
or harm. This must be done before the remainder of the procedure
Is triggered.

notify the person affected or their representative.

provide an apology using the template letter within the toolkit.

carry out a review into the circumstances leading to the incident.
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. offer to arrange a meeting with the person affected or their
representative.

« provide the person affected with an account of the incident.

. provide information about further steps taken.

« make available / provide information about support to the person(s)
affected by the incident.

« make a complete written record of the above steps.

22. The full guidance can be found at:

https://www.gov.scot/publications/organisational-duty-candour-

guidance/.
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Related Legislation

The Duty of Candour Procedure (Scotland) Regulations 2018

« The Health (Tobacco, Nicotine etc. and Care) (Scotland) Act 2016
(The Act)

« Protection of Vulnerable Groups (Scotland) Act 2007

« The Adults with Incapacity (Scotland) Act (2000)

« Adult Support and Protection (Scotland) Act 2007

« Mental Health (Care and Treatment) (Scotland) Act 2003

« Equality Act 2010 (UK wide)

« Safeguarding Vulnerable Groups Act 2006

« Protection of Freedoms Act 2012
« The Care Act 2014
« The Data Protection Act 1998

Related Policies
Support Policies

« Adult Support and Protection
« Implementing the Adults with Incapacity Act 2000

Organisational Policies

« Making a Comment or Complaint

« Dealing with Potentially Negative PR Issues
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Health and Safety Policies

« Health and Safety Management System

Information Security Management System Policies

Record Keeping Policy

Code of Conduct and Practice with Confidentiality statement

Data Protection

Information Security Management System
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Policy 11. Duty of Candour

Appendix 1 - Response Flow Chart
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Policy 11. Duty of Candour

Appendix 2 - Communication Guide

Communication with the person supported (or their representative)

Before Proceeding

1. Remember that the purpose of the communication is to help the
person to understand what has happened, to offer an apology in line
with the definition set out in the regulations (see definitions), and to
give reassurance that everything possible will be done to ensure that
there is not a re-occurrence.

2. Follow the principles of the Adults with Incapacity (Scotland) Act
2000.

3. Consider the person’s condition and, where applicable, their level of
distress.

4. Consider the person’s capacity and preferences - how, when, where,
and with whom communication should take place.

5. Ensure privacy and confidentiality.

6. Consider whether additional support is required for the person.

7.  Wherever possible, make sure that whoever is going to talk to the
person is known and trusted by them.

8. Make sure that whoever is going to talk to the person knows the facts
of the incident.

9. Make sure that whoever is going to talk to the person is sufficiently
experienced / senior to be able to answer any questions that the

person may have.
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10. Make sure that whoever is going to talk to the person is able to offer
an apology.

11. Wherever possible, make sure that whoever is going to talk to the
person is able to maintain contact with the person throughout the

process until closure.

Initial Communication

12. Using their preferred method of communication, tell the person what
has happened. Only state known facts.

13. Do not speculate or attribute blame.

14. Offer an apology in line with the definition set out in the regulations
(see definitions).

15. Tell the person what is being done and what will happen next. Ask
them for their views and involve them in decisions as much as
possible.

16. Ask the person if they have any questions.

17. Offer support.

Follow-up Communication

18. Using their preferred method of communication, explain to the person
any restrictions on the information to be shared.

19. Provide a chronology of the facts.

20. Ask the person for their views and answer any questions.

21. Repeat / reaffirm the apology in line with the definition set out in the
regulations (see definitions).

22. Tell the person what is being done and involve them in any decisions

as much as possible.
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23. Explain how actions and outcomes will be monitored.

24. Where appropriate, provide the information in writing in line with the

Information Classification Matrix within the Information Security

Management System.
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Policy 11. Duty of Candour

Appendix 3 - Resources

« Organisational Duty of Candour Guidance

(Scottish Government March 2018)

Hyperlinks to fact sheets:

« Apoloqgy Fact Sheet

« Fact Sheet

« Reporting Fact Sheet
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